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REMARKS 

The disclosure is objected to and the claim stands rejected pursuant to 37 
C.F.R. §1. 121(e) and under 35 U.S.C. §112, first and second paragraphs. Applicant believes 
that the amendments made to the specification specifically address the Examiner's objections 
detailed in Paragraphs A-B on page 2 of the Office Action. Withdrawal of the objection and 
reconsideration of the rejection under 35 U.S.C. §112, first and second paragraphs, is 
respectfully requested. 

Claim 1 stands rejected under 35 U.S.C. §102(b) for asserted anticipation 
based on Canadian Plant Breeder's Right Application No. 97-998, published on April 30, 
1997, in view of Applicant's previous admission that 'Cabot' was first publicly available in 
Canada after June 2, 1998. 

The Examiner admits at page 4 of the Office Action that the cited publication 
standing alone is non-enabling. Additionally, it does not indicate what would constitute a 
public use or sale of 'Cabot' in the United States or abroad more than one year before the 
filing date of the instant application. According to new information provided to the 
Undersigned by the Applicant, the instant variety was not on sale or publicly available more 
than one year prior to February 1 1, 2002, the filing date of the parent application for 'Cabot 1 . 
Instead, the variety was only distributed to growers who acquire extremely small quantities of 
newly developed varieties for testing and trialing purposes on their farms. The testing and 
trialing period takes several years before a grower would even begin to decide whether to 
commercialize the variety. This is especially true for 'Cabot' due to its slow-runnering trait. 
Further, 'Cabot' was not even listed on the invoices to the growers under its varietal 
denomination. Instead, it was listed as ST-CAB (please see the attached invoices). 
Additionally, please see attached one example of a representative Testing Agreement used in 
these distributions for 'Cabot'. Thus, the distributions to the growers were obscure 
occurrences for testing and trialing purposes only that would go unnoticed by those skilled in 
the art. 

In view of the above, because the new variety was never disclosed in an 
enabling publication, it was not publicly available anywhere more than one year before the 
effective filing date of the present application, and it was only available for testing and 
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trialing purposes, the rejection under 35 U.S.C. §102(b) is wholly inappropriate. Withdrawal 
of the rejection under 35 U.S.C. § 102(b) is respectfully requested. 

CONCLUSION 

In light of the foregoing, allowance of the claim is respectfully requested. 



Respectfully submitted, 
THE WEBB LAW FIRM 



Patricia A. Olosky 

Registration No. 53,41 1 

Attorney for Applicant 

700 Koppers Building 

436 Seventh Avenue 

Pittsburgh, Pennsylvania 15219-1 845 

Telephone: 412-471-8815 

Facsimile: 412-471-4094 

E-mail: webblaw@webblaw.com 
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Agriculture and Agriculture et 
Agri-Food Canada Agroalimentalre Canada 



Agreement for Testing New Fruit Varieties Developed at the 
Atlantic Pood and Horticulture Research Centre, 
Agriculture and Agri-Food Canada, KentviUe, Nova Scotia, Canada 



Recipient/Cooperator: ( name/organization ) 0 Q • ^ a 0 ; c ^ (±j 1 ^ u - ^Jj : 

(address! U. yA^esaU t l^oiik Cp^Wj t*p. Struck ? jSr*»d AapJc f \ fi 

Crop and Varieties: S^raota«-^l ] ] Cxlaot' } j5*bU/ , , fuc^e^e^ /<*D- 20 

The Atlantic Food and Horticulture Research Centre (AFHRC) appreciates your desire to test the new 
fruit cultivars or numbered selections specified above. To safeguard our commercial interests the 
material is supplied subject to the following conditions: 

1. The plants and all propagated material remain the property of AFHRC and are for 
experimental use only. They will not be sold, given away, or otherwise distributed. They 
will be destroyed if so requested by AFHRC. 

Propagation is prohibited. Permission for propagation must be obtained in writing from 
the Director of AFHRC. 

Any mutant, variant, or sport must be reported to AFHRC and remains the property of 
AFHRC 

AFHRC is not held liable for any loss which may arise from such plantings or experiments* 
The results of experiments or trials and any reports relating to the material will be made 
available to AFHRC. 
6. The Coopcrator will restrict the general public from access to the trial. 

Please complete and sign this form, copy for your records, and return original to: Dr. A.R. Jamieson, 
Agriculture and Agri-Food Canada, Atlantic Food and Horticulture Research Centre, 32 Main Street, 
Kentville, Nova Scotia B4N 1J5 

The acts of the AFHRC and the Coopcrator in signing this Agreement and the Cooperator receiving the 
specified Varieties shipped in view of this assigned Agreement, are intended by the panics to create a 
legally binding contract. 



2. 
3. 

4. 

5. 



FOR COOPERATOR: 



V bv: A. ^lIJMmq 



David K. Wildung 



(type or print name) 

Date: S/jfa 



Canada 8 



FOR AGRICULTURE AND AGRI-FOOD CANADA: 
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